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Welcome to “SBA Virtual Learning 2025

1. Questions answered during the final 10 minutes.

2. Technical problems: Contact your IT admin who
manages Teams settings for your organization.

3. Captioning available for this presentation.

4. We cover the “SBA Quick Reference” as time
allows.

5. For more SBA training visit the SBA Learning Center
website https://www.sba.gov/tools/sba-learning-
center/search/training
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The APEX Accelerator Program

The APEX Accelerators are a vital resource partner.

* APEX Accelerator have a name change and a new
website.

* |Its new name is the National APEX Accelerator Alliance.
The new website is https://www.napex.us/

* Recordings have been posted to a new URL and they are
current to November 6, 2024.

* The website recordings are at:
https://www.napex.us/category/sba-webinars/



https://www.napex.us/
https://www.napex.us/category/sba-webinars/
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Small Business Administration YouTube Page

SBA YouTube page posts past “First Wednesday” programming at links below.

FY2023

* October 5, 2022 - 8(a) Business Development Program Updates: https://youtu.be/YI5Sp0dP1aE
* November 2, 2022 - Surety Bond Guarantee Program: https://youtu.be/QIZJiMLcc50

» December 7, 2022 - Subcontracting Program: https://youtu.be/gMaaeGI8CBs

 January 4, 2023 - Surveillance Review Program: https://youtu.be/euUX4Jv6kRI

* February 1, 2023 - HUBZone Program: https://youtu.be/YGnS8e6idCc

* March 1, 2023 - The Mentor Protégé Program: https://youtu.be/A9KbCm4FP1c

 April 5,2023 - Non-Manufacture Rule (NMR):https://youtu.be/AqwYMWoe9f0

* May 3, 2023 - Size Program: https://youtu.be/45WZ oPb1GY

» Jun 7,2023 - Legislature and Regulatory Updates: https://youtu.be/ljx91ajQJNY

» July 5,2023 - Market Research: SBA First Wednesday Market Research - July 13,2023

* August 2, 2023 - Service-Disabled Veteran Owned Program (SDVOSB): https://youtu.be/QxcxJISRhnw

FY2024

* October 4, 2023 - Certificate Of Competency: https://youtu.be/VDZ-uuCLIWw

* November 1, 2023 - 8(a) Program Updates: https://youtu.be/6fN3dKOEShs

December 6, 2023 -Timber Program : https://youtu.be/sa29iONBtfk

January 3, 2024 - Compliance Reviews: https://youtu.be/WmZn 0al3-o

February 7, 2024 - Limitations on Subcontracting: https://youtu.be/fYtGi6zhjXM

* March 6, 2024 - Mentor Protégé Program: https://youtu.be/ULmCzTe4c04

 April 3,2024 - Women-Owned Small Business Program: https://youtu.be/E-R17-5IBn4
* *May 9, 2024 - Participation Plans & Subcontracting Plans: https://youtu.be/60BLwxgdoZM
 June5,2024 - Legislative and Regulatory Update: https://youtu.be/iajaPOhtgHI

* July 11,2024 - HUBZone: https://youtu.be/MJ9iL8dTOmMk

* August 7, 2024 - Market Research: https://youtu.be/zg4ceGaqveE

FY2025

» October 2, 2024 - SBA Size and Affiliation: https://voutu.be/il506YEONcO

* November 6, 2024 - Procurement Center Representative - An advocate, A Resource: https://youtu.be/ eJwz25934Y
December 4, 2024 - Small Business Plans (Pre-Award): https://youtu.be/WQ4z3WRrUu8

January 16, 2025 - Small Business Plans (Post-Award): https://youtu.be/B2yJIACfg6w

February 5, 2025 - Other Transaction Authority (OTA): https://youtu.be/Hd10cTVnlfo

* March 5, 2025 - Surveillance Review: https://voutu.be/Cx nlOLVij0

* April 2,2025 - Set-Asides & Reserves: https://youtu.be/ER-qoupVABc
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FIRSTWEDNESDAY VIRTUAL LEARNING SERIES

FY 2025 SCHEDULE
1:00t02:00 PM Central Time
2:00to 3:00 PM Eastern Time
FY 2025 Date Topic
1 October 2, 2024 SBA Size and Affiliation
2 November 6, 2024 PCR: An Advocate, A Resource
3 December 4, 2024 Subcontracting Plans (Pre-Award)
4 *January 16, 2025 Subcontracting Plans (Post-Award)
5 February 5, 2025 Other Transaction Authority (OTA)
6 March 5, 2025 Surveillance Review
7 April 2, 2025 Set-Asides/Reviews
» 8 May 7, 2025 Certificate of Competency Program
9 June 4, 2025 Nonmanufacturer Rule (NMR)
10 July 2, 2025 TBA
11 August 6, 2025 TBA

The program schedule is for information only and is subject to change

*Schedule Revisions may occur Due to Holiday or Programming Conflict
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One Continuous Learning Point

* Self-service process for one CLP of credit: Many of you want to receive
credit for today’s training. You will be glad to know that today’s
training is worth one CLP. The slide presentation will include the
training certificate on Slide 10. Fill, download the training certificate,
copy and submit it through regular channels.

* If you listen in groups and you want all attendees to be included on the
future mailing list, send email addresses of participants in an excel
document to sbalearning@sba.gov.



mailto:sbalearning@sba.gov

“SBA 1st Wednesday Virtual Learning 2025”

This Certificate is awarded to

Insert Your Name Here

For completion of
Set-Asides/Reserves

This training seminar may be credited towards “Continuous Learning Points” as described in OFPP Policy
Letter 05-01. Recommendation of One CLP.

05/07/2025
- o u-a_n/\M-aL
Date

Thomas Krusemark
Acting Director, Area IV
SBA Office of Government Contracting

———————————————————————————————
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Today’s Speaker(s)

Mia Fagley
COC Specialist
SBA, Government Contracting
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Agenda

Introduction: Mia Fagley

Overview of COC Program

Question and Answers
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What, How, When...
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What is the (COC) Program?

« Offers a small business that is an apparent successful offeror
to “appeal” a Contracting Officer’s (CO) finding that it is “non-
responsible” (i.e., that it can’t perform successfully).

« A COC applicant must overcome the CQO’s objections; if it
does, SBA will certify that it is responsible, and the CO must
award the contract (or appeal SBA's decision).

« |f COC granted, SBA issues letter stating that the small
business is responsible for the purposes of performing this
contract only.

]
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COCs apply to all procurements...
...but are only specific to one

« The COC Program applies to all Government acquisitions,
iIncluding unrestricted procurements.

« “A Contracting Officer shall, upon determining an
apparent successful small business offeror to be non-
responsible, refer that small business to the SBA for a

possible COC...."” The law requires a referral to SBA.
FAR §19.601(c) and 13 C.F.R. §125.5(a)(1) and (2)

* Only one referral at a time (unless MAC).

 The results of a COC are specific to the solicitation. They
are never “transferable” to any other procurement.

]
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Program not a “rubber stamp”

For FY2020-FY2021, nationally:

* Only 65% of companies referred to SBA actually
applied for a COC. Likely to be many different
reasons for the decision not to apply for a COC.

« SBAissued COCs to about 52% of applicants
(historically, the number has been closer to 50%).
Although a CO may, in some circumstances, appeal
SBA's decision to SBA HQ, a small business has no
right of appeal.

]
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Basic COC information

 Governing regulations: 13 C.F.R. §125.5 and FAR subpart 19.6.

« The CQO’s determination that a small business is “non-
responsible” is the only thing that can begin the COC process.

 Afirm’s choice not to file for a COC is not a black mark. There
may be many good reasons for not applying. If a firm chooses
to apply, the burden of proof lies with the company to overcome
the CO’s objections.

« SBA may also decline to issue a COC for reasons not cited in
the CO’s determination.

« Responsibility and responsiveness are different legal concepts.
COCs can only arise on a finding of non-responsibility.

]
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Responsibility
“To be considered responsible, a prospective contractor must:

(a) Have adequate financial resources...or the ability to obtain them...;

(b) Be able to comply with the required or proposed delivery or
performance schedule, taking into consideration all existing...business
commitments;

(c) Have a satisfactory performance record ...
(d) Have a satisfactory record of integrity and business ethics;

(e) Have the necessary organization, experience, accounting and
operational controls, and technical skills, or the ability to obtain them...;

(f) Have the necessary production, construction, and technical equipment
and facilities, or the ability to obtain them... ; and

(g) Be otherwise qualified and eligible to receive an award....”

FAR §9.104-1

————————————————————————————
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Responsiveness, page 1

Only bids can be non-responsive. Offers and proposals on
RFPs and RFQs can be deemed “unacceptable.” End result
the same.

If it fails to conform to material terms and conditions of

solicitation:

 a BID is considered non-responsive and shall be dismissed
(i.e., not considered) (FAR §14.404-2)

 an OFFER or PROPOSAL is considered unacceptable and
per GAO no award can be made to that offeror.

When a procuring activity evaluates a responsibility-related
factor on a pass/fail basis (rather than comparatively), a “fail”
is considered a determination of non-responsibility and the
company must be referred to SBA for a COC.

)
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Responsiveness, page 2

Examples of non-responsive bids: it's late; doesn’t include a
required bond; the bid amount is unclear; bidder doesn’t have
required licenses or QA system; offers a different delivery

schedule, etc.
FAR §14.301

A Contracting Officer must give bidders a chance to cure a minor
deficiency or must waive it. (E.g., wrong number of copies of the
bid; failing to sign the bid; forgetting to attach a required item

(financial statements, certificates, licenses...)
FAR §14.405

Offers/proposals cannot be “non-responsive” but “...a proposal
that fails to conform to a material term or condition of the
solicitation is unacceptable and may not form the basis for an
award.” MT & Associates, LLC, B-410066, Oct. 17, 2014, at

page 6.

)
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Examples of Non-responsibility determinations

* Poor Past Performance
* T4D in FAPIIS
* Delivery schedule not met on multiple contracts
* Delivery of non-conforming material on previous contracts

* Limitations on Subcontracting
» Relevant Experience

* Financial
* Negative DUNN & Bradstreet report
 Inadequate financial resources

]
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Referring COCs to SBA

* The Determination of Non-Responsibility
(DNR) is key. It is what the entire case is
about.

* Do not simply cite a FAR provision or check a
box. A valid referral must include specific
evidence to support the finding. Always include
a recent PAS, if available, or other evidence
being relied upon (FAPIIS, D&B, PPIRS, etc.)

« Consider sharing as much of the DNR with the
firm as possible; SBA notification cannot/does
not include DNR, just a summary.

]
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COC Referral Package

» Complete COC Referral packages must include the following (May be submitted electronically)

1. Aletter of referral from the contracting agency which should include:

System for award management to ensure firm is not on excluded parties list (debarred)

The firm name, address and DUNS number;

Name of a firm official, title, phone number and email address;

Reason for referral (Capacity, Credit, Credit & Capacity, Integrity, Tenacity, and Perseverance);

The firm’s bid price (base period of the contract);

Solicitation number and the name of the item or service being procured;

The NAICS code assigned to the solicitation;

Indicate whether the solicitation has been set aside for small business or is a full and open competition; and
Contracting Officer’s address, phone number, fax number, and email address.

e N AW R

. Acopy of the full solicitation, IFB or RFP;
. Any amendments to the solicitation;
. Offer submitted by the concern whose responsibility is at issue for the procurement (its best and final offer for a negotiated

procurement);

. Abstract of Bids, where applicable, or the Contracting Officer’s price negotiation memorandum;

Pre-award Survey (most recent, no older than 180 days);

. Contracting Officer’s written determination and finding of non-responsibility (must be a separate document from the referral

letter);

. Technical data package (including drawings, specifications, and Statement of Work); (can be on a disc if approved by COC

Coordinator; and

. Any other justification and documentation used to arrive at the non-responsibility determination.

)
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Integrity Referrals

True integrity referrals are—and should be—quite
rare. Areferral for integrity “generally involves
circumstances where a business or its principals
were convicted or indicted for criminal offenses or
are under investigation for such offenses.”

Actions which “indicate unethical or dishonest
behavior, such as violation of Federal labor laws
or Federal or State laws against environmental
pollution” might also suffice.

No integrity case can proceed without the
submission of “substantial evidence” from the CO.

]

)

[

w
)
>



—
ALL referrals go to an SBA Area Office

The Contracting Officer “must refer the matter in
writing to the SBA Government Contracting Area
Office serving the area [i.e., state] in which the
headquarters of the offeror is located.”

13 C.F.R. §125.5(c)(1) and FAR §19.602-1(a)(2)

** UPDATE™**

Do not send COC referrals to any SBA area
Office any longer — We have a centralized COC
processing office NOW.

]
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Application materials

Applying for a COC involves substantial time and effort.

« SBA Form 1531 (Application for COC);
« SBA Form 355 (Application for Size Determination);
« Extensive questions covering all aspects of performance;

« Cash flow projections both with and without the contract
plus tax returns plus financial statements (if relevant);

« Other information depending upon referral plus any
additional information the applicant believes will
demonstrate its ability to perform successfully.

* An instruction sheet is provided to all applicants with 20
items that must be submitted or addressed

)
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How long does a COC take?

« “Contract award must be withheld by the contracting
officer for a period of 15 working days (or longer if
agreed...) following receipt...of a complete referral

which includes all required documentation.”
13 CFR §125.5(c)(2)

* We cannot expedite referrals; the law prescribes a
minimum period and other cases are already pending.

« Extensions are frequently requested by the applicant
company (and sometimes by SBA). Please consider
whether you can agree.

« If a business declines to apply, SBA closes the case
and notifies the CO, who can make award to the next
firm in line.

]
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Issuance or Decline

e SBA can issue a COC or decline to issue a COC.

« |f SBA declines to issue a COC, the Contracting Officer
is free to move to the next apparent successful offeror—
which could be the subject of a separate COC referral.

 The small business has no right to appeal a decline.

« If SBA declines to issue a COC, a Contracting Officer
may still award to the company referred (i.e., direct award)
if the CO makes a formal finding that the company is, in
fact, responsible.

13 CFR §125.5(n) and FAR §19.602-4(a)

)
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What if SBA proposes to issue COC?

When SBA notifies a Contracting Officer that it
proposes to issue a COC, the CO can either:
accept the COC and award the contract
or
ask the SBA Area Director to suspend the case.
The CO must then either:

I. ask to review a detailed written rationale for SBA’s decision;
ii. ask to meet to review all documentation in the file;

iii. submit information the CO believes SBA did not consider; or
iv. appeal the proposed COC issuance to SBA Headquarters.

13 C.F.R. §125.5(h) and (i) and FAR §19.602-3

)
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Appeal options

Contract base valued at less than SAT:
The decision of the SBA Area Office is final. The CO
cannot appeal SBA's decision.

Contract base valued between SAT and $25 million:
The CO can appeal decision to issue COC to SBA

HQ.

Contracts base exceeding $25 million:

An Area Office may decline a COC on its own
authority. If it proposes to issue a COC, it must refer
the case to SBA HQ which will make the final decision.

13 C.F.R. §125.5(g) and FAR §19.602-2(f)

)
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COC decisions set no precedent

Failure to receive a COC is not and should
never be considered a “black mark™ against a
business. It is never a basis for a decline in
any other referral. No past COC decision,
either positive or negative, has any effect on
any other referral.

Every case is considered separately because
a COC is valid only for the specific contract at
ISsue; a company (in)capable of performing
successfully on one contract may or may not
be qualified to perform on another contract.

]
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...other highly relevant stuff

This presentation is not complete: we haven't

discussed a number of important topics or how
SBA investigates and evaluates a firm that has
applied for a COC.

Those topics are covered in 13 C.F.R. §125.5 and
iIn SOP 60 04. The current SOP dated November
2020 is available on SBA’'s website.

]
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Where to send COC referrals

If the HQ of the offeror is located in:

We have centralized the

size and COC programs.

They are no longer area
or location driven.

...the COC must be sent to:

There is a centralized COC email
inbox. However, it is not active
as of yet. Please send all
referrals to

COCreferral@sba.gov




—
Questions?

ANY,QUESTIONS

. f% X
p w L [
|
DO.YOUHAVE?
R \)

makeameme.org
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